STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF LAW ENFORCEMENT
CRI M NAL JUSTI CE STANDARDS AND
TRAI NI NG COVM SSI ON,

Petiti oner,
VS. Case No. 99-4951
PEDRO ALVAREZ,

Respondent .
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RECOMMVENDED ORDER

Pursuant to notice, a final hearing was conducted in this
case on February 25, 2000, by video teleconference at sites in
Tal | ahassee and Key West, Florida, before Adm nistrative Law
Judge M chael M Parrish, of the Division of Admnistrative
Heari ngs.

APPEARANCES

For Petitioner: Karen D. Simons, Esquire
Depart ment of Law Enforcenent
Post O fice Box 1489
Tal | ahassee, Florida 32302-1489

For Respondent: Manuel E. Garcia, Esquire
515 Whitehead Street
Key West, Florida 33040

STATEMENT OF THE | SSUE

This is a license discipline case in which the Petitioner

seeks to take disciplinary action against the Respondent on the



basis of alleged m sconduct set forth in an Adm nistrative
Conpl ai nt .

PRELI M NARY STATEMENT

At the final hearing the Petitioner presented the testinony
of four witnesses and also offered six exhibits, all of which
were received in evidence. The Respondent presented the
testinony of one witness. 1/ The Respondent al so had two
exhibits marked for identification, but ultimately w thdrew both
exhi bits as unnecessary.

At the request of the Respondent, the parties were all owed
20 days fromthe filing of the transcript wwthin which to file
their proposed recommended orders. The transcript was filed on
March 8, 2000. Thereafter, both parties filed proposed
recomended orders containing proposed findings of fact and
conclusions of law. The parties' proposals have been carefully
consi dered during the preparation of this Recommended Order. 2/

FI NDI NGS OF FACT

1. The Respondent, Pedro Alvarez, was certified by the
Crimnal Justice Standards and Trai ni ng Conm ssi on on August 23,
1991, and was issued Corrections Certificate nunber 73083. The
Respondent is currently certified by the Crimnal Justice
St andards and Trai ning Conm ssion as a Corrections Oficer.

2. At all tinmes material to this case, the Respondent was



enpl oyed by the Monroe County Sheriff's Ofice as a Corrections
Oficer. 3/

3. During the latter part of 1998, the Respondent was
havi ng recurring m grai ne headaches. The Respondent sought
medi cal treatment for the m graine headaches by going to the
Sout hern Medical Group. He was seen by a physician or by a
physi ci an's assistant at the Southern Medical G oup on
Novenber 11, 1998, and on Novenber 20, 1998. The Respondent did
not go to the Southern Medical Goup on Novenber 16, 1998.

4. During the course of the Respondent's visit to the
Sout hern Medi cal G oup on Novenber 20, 1998, the physician's
assi stant who saw himthat date wote a note on a prescription
pad and gave the note to the Respondent. The note was correctly
dated "11/20/98," and correctly stated: "Seen today for
m grai ne headaches.” The note witten by the physician's
assistant also correctly stated: "Also seen 11/11/98."

5. After receiving the above-described note fromthe
physi ci an's assistant, the Respondent intentionally altered the
text of the note by changing the date "11/11/98" to read
"11/16/98." As altered by the Respondent, the note read "Al so
seen 11/16/98," where it had originally read "Al so seen
11/11/98."

6. Later in the day on Novenber 20, 1998, the Respondent

took the altered note to a notary public and had the notary



public nmake a photocopy of the altered original note. The
Respondent then had the notary public prepare a certification
statenent on the photocopy reading: "This docunent is a true
copy of a doctor's notice fromLorraine M Pelletier to Pedro
Alvarez." The notary public placed her signature and seal
followng the certification statement. At that tine, the
Respondent knew that the original note had been altered, but the
notary public was unaware of the alteration.

7. Due to the nunber of days on which the Respondent had
been absent from work because of illness, he was required to
provide his supervisors with witten doctor's notes when he was
absent due to illness. In fulfillnment of that requirenent,
later in the day on Novenmber 20, 1998, the Respondent delivered
to his immedi ate supervisor a notarized copy of the altered
note, which falsely stated that the Respondent had been seen at
t he Sout hern Medical G oup on Novenber 16, 1998.

8. The imedi ate supervi sor suspected that the notarized
copy of the note had been altered. He reported his suspicion to
his supervisor and to internal affairs. He also asked the
Respondent to provide the original of the note witten by the
physi ci an's assistant. The Respondent never provided the
original note to his supervisor.

9. On Decenber 7, 1998, the Respondent was advised by an

officer ininternal affairs that they were investigating the



Respondent for what appeared to be an act of providing fal se
information to his enployer. Later on Decenber 7, 1998, the
Respondent resigned fromhis enploynent as a Corrections Oficer
with the Monroe County Sheriff's O fice. The Respondent al so
admtted that he had altered the date on the note fromthe
physi ci an's assi stant.

CONCLUSI ONS OF LAW

10. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of this
proceedi ng. Section 120.57(1), Florida Statutes.

11. In a case of this nature, the Petitioner bears the
burden of proving the facts alleged in the Adm nistrative
Conpl ai nt by clear and convincing evidence. It has net that
burden in this case. 4/

12. Subsections (7) and (8) of Section 943.1395, Florida
Statutes, read as follows, in pertinent part:

(7) Upon a finding by the comm ssion that
a certified officer has not maintai ned good
nmoral character, the definition of which has
been adopted by rule and is established as a
statewi de standard, as required by s.

943. 13(7), the conm ssion may enter an order
i nposi ng one or nore of the foll ow ng
penal ti es:

(a) Revocation of certification.

(b) Suspension of certification for a
period not to exceed 2 years.

(c) Placenent on a probationary status
for a period not to exceed 2 years, subject
to ternms and conditions inposed by the
comm ssion. Upon the violation of such



terms and conditions, the comm ssion may
revoke certification or inpose additional
penalties as enunerated in this subsection.

(d) Successful conpletion by the officer
of any basic recruit, advanced, or career
devel opnent training or such retraining
deened appropriate by the conm ssion.

(e) Issuance of a reprinmand.

(8)(a) The comm ssion shall, by rule,
adopt disciplinary guidelines and procedures
to adm nister the penalties provided in
subsections (6) and (7). The comm ssion
may, by rule, prescribe penalties for
certain offenses. The conm ssion shall, by
rule, set forth aggravating and mtigating
ci rcunstances to be consi dered when inposing
the penalties provided in subsection (7).

(b) The disciplinary guidelines and
prescribed penalties nmust be based upon the
severity of specific offenses. The
gui del i nes nmust provi de reasonabl e and
meani ngful notice to officers and to the
public of penalties that may be inposed for
prohi bi ted conduct. The penalties nust be
consistently applied by the conmm ssion.

13. The Comm ssion has by rule defined the acts which
constitute "a certified officer's failure to maintain good noral
character” as required by Section 943.13(7), Florida Statutes.

5/ The definition includes: "The perpetration by an officer
of an act that would constitute any of the foll ow ng m sdeneanor
or crimnal offenses whether crimnally prosecuted or not." The
of fenses itemzed in the rule include Section 837.06, Florida
Statutes. The Respondent's actions described in the foregoing
findings of fact constitute the offense described in Section

837.06, Florida Statutes.



14. As required by Section 943.1395(8), Florida Statutes,
the Comm ssion has, by rule, adopted disciplinary guidelines and
procedures to adm nister the penalties authorized by statute.

6/ Those rules provide that, absent aggravating or mtigating
circunstances, the penalty for a false report or statenent in
vi ol ation of Section 837.06, Florida Statutes, is revocation of
the officer's certificate. 7/ There is no persuasive evidence
in the record of this case sufficient to provide a basis for
mtigation of the guideline penalty. 8/

RECOMVENDATI ON

On the basis of the foregoing Findings of Fact and
Concl usions of Law, it is RECOVWENDED that the Comm ssion issue
a final order revoking the Respondent's certificate.

DONE AND ENTERED t his 2nd day of My, 2000, in Tall ahassee,

Leon County, Florida.

M CHAEL M PARRI SH

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 2nd day of May, 2000.



ENDNOTES

1/ The Respondent recalled one of the w tnesses who had
previously been called by the Petitioner.

2/ The proposed findings and proposed conclusions set forth in
the Petitioner's Proposed Recomended Order are, for the nost
part, consistent wth the findings and concl usions reached in
this Recomended Order. Substantial portions of the proposals
submtted by the Petitioner have been incorporated into this
Reconmmended Order.

3/ For sone unexpl ai ned reason, paragraph 2 of the proposed
findings of fact in the Petitioner's Proposed Reconmended O der
reads: "The Respondent was enployed with the M am -Dade Police
Departnent on July 17, 1972." There is no evidence of such
enpl oynment in the record of this case, and, in any event, any
enpl oynent at such tinme and place would be irrelevant to the
issues in this case.

4/ In his Proposed Recomended Order, the Respondent does not
di spute the sufficiency of the Petitioner's evidence. Rather,
the principal argunment in the Respondent’'s Proposed Reconmended
Order is that there are mtigating factors to be considered in
determ ning the appropriate penalty in this case.

5/ Rule 11B-27.0011(4), Florida Adm nistrative Code.
6/ Rule 11B-27.005, Florida Adm nistrative Code.
7/  Rule 11B-27.005(5)(b)4, Florida Adm nistrative Code.

8/ In his Proposed Recommended Order, the Respondent argues that
there are several mtigating factors that should be applied to
reduce the penalty in this case. Those argunents all fail for
the followi ng reasons. A nunber of the mtigating factors
asserted by the Respondent are not identified as mtigating
factors in Rule 11B-27.005(6)(b), Florida Adm nistrative Code.
The other mtigating factors asserted by the Respondent |ack a
factual predicate in the record of this case.



COPI ES FURNI SHED:

Karen D. Simons, Esquire

Depart ment of Law Enforcenent
Post O fice Box 1489

Tal | ahassee, Florida 32302-1489

Manuel E. Garcia, Esquire
515 Whitehead Street
Key West, Florida 33040

A. Leon Lowy, Il, Program Director
Division of Crimnal Justice

Pr of essi onal i sm Servi ces
Departnent of Law Enforcenent
Post O fice Box 1489
Tal | ahassee, Florida 32302

M chael Ramage, Ceneral Counsel
Depart ment of Law Enforcenent
Post O fice Box 1489

Tal | ahassee, Florida 32302

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recomended Order should be filed with the agency that
will issue the Final Oder in this case.



